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REHABILITATION OF THE INSOLVENT WAGE
EARNER UNDER THE BANKRUPTCY
ACT IN FLORIDA
CnARLEs ELIHU NADLER*

Statistically speaking, the citizens and the lawyers of the State of
Florida have failed to fully utilize the rehabilitation device available
to insolvent wage earners 2 under Chapter XIII of the Bankruptcy
Act.3 On July 1, 1956, there were 15,670 Chapter XIII proceedings
pending in the 86 federal districts; only one was pending in Florida.4
These statistical facts emphasize the seeming isolationism of Florida, although the wage earners in the South predominantly prefer to use this
legal device to aid them in the payment of their debts. 5 Are the laws
and the social-economic conditions of the State of Florida such that
there is no need for the rehabilitation provisions of Chapter XIII?
Historically, the philosophy of these rehabilitation proceedings
finds its genesis in the common law principles of extensions and compositions. 6 They made their appearance in American bankruptcy law
as early as 1874 by an amendment to the Bankruptcy Act of 1867
and were carried over into the subsequent Bankruptcy Act of 1898 as
sections 12 and 13. It took the 1930 depression to point up the need
for broadening the principles and refining the procedures of rehabilitation and reorganization. Accordingly, the Act of 1898 was amended
in 1983. Again, times and conditions demonstrated enough inadequacies and shortcomings to cause the overhauling of the entire Act
of 1898 by what is popularly known as the Chandler Act of 1938. This,
*Chairman, Committee on Chapter XIII (Wage Earners' Plan) for the National
Bankruptcy Conference; author of CREDITOR AND DEBTOR RELATIONS, THE LAW OF
BANKRUPTCY, Tim LAw OF DEBTOR REI.mF; Professor of Law, Mercer University.

'These and all other statistics here used come from the monumental and informative TAnines oF BaNRuprcY STATInICS for the fiscal year ending June 30, 1956,
prepared by Hon. Edwin L. Covey, Chief of the Division of Bankruptcy of the
Administrative Office of the United States Courts.
2For cases defining "insolvent" in the bankrupt and in the equity sense see
Finn v. Meighan, 325 U.S. 300, 303 (1945); United States v. Press Wireless, Inc.,
187 F.2d 294, 295 (2d Cir. 1951); Debney v. Chase Natl Bank, 98 F. Supp. 807, 814
(S.D.N.Y. 1951).
352 STAT. 930 (1938), 11 U.S.C. §1001 (1952).
'CovzY, TABLEs OF BANKRUPTCY STATISICS, table F(16) (1956).

51bid.
65 HoLDsWoRTH, A HISTORY OF ENGLISH LAw 97 (1937).
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with comparatively minor amendatory adjustments, is the present
bankruptcy statute, which includes the Wage Earners' Plan, Chapter
XIII. Obviously, this numerically-named procedure is only one of a
series of chapters of the Bankruptcy Act, each designed to help cure
rather than bury a financially sick debtor. 7 Each chapter is tailormade to best serve the particular type of debtor and the nature of his
assets and liabilities." Chapter XIII is another version of the same
theme, adjusted to the special status of a wage earner, setting forth
both substantive and procedural provisions which, when followed and
consummated, will result in the financial rehabilitation of the petitioner.9
The purpose and function of the Wage Earners' Plan is to extend
the helping hand of the federal courts to the honest but hard pressed
"wage earner" who wants to extricate himself from the accumulation
of debts incurred through overextension of credit buying, illness, or
other unforeseen exigencies. Fashioning its provisions so as to extract
any possible stigma of bankruptcy,1° the petitioning wage earner is
designated as a "debtor" rather than as a "bankrupt" and is given
the opportunity, under the aegis of the court, 1 to amortize his debts
over a period of years. Thus, not only does he immediately put a
stop to never-ending credit-dunning but by a successful consummation
he subsequently conserves his morale and self-respect, to say nothing
of some of the legal benefits hereinafter noted. The relief thus provided is predicated upon the proposition that the future earnings of
the debtor will be made available for the payment or composition
of his unsecured debts and, if the several secured creditors are willing,
for the installment payment or composition of each of their claims.12
The only secured creditors who cannot participate in these proceedings
7Massachusetts v. Thompson, 190 F.2d 10, 11 (lst Cir. 1951).
8See Chapters X (Corporate Reorganizations), XI (Arrangements), XII (Real
Property Arrangements by Persons Other Than Corporations), XV (Railroad Adjustments).
9For a detailed discussion of text, practice, procedure, and forms, see NADLEB,
THE LAW OF DEBTOR RELIEF (1954). This source, with the consent of the publishers, was chiefly used for this article.
lOHouse Judicial Committee, Analysis of H.R. 12889, 74th Cong., 2d Sess. 103
(1936).
lOnly in that way can an unwilling minority of his unsecured creditors be
compelled to accept the wage earner's plan of extension or composition. See 52
STAT. 934 (1938), 11 U.S.C. §1052(1) (1952); NADLER, THE LAW OF DEBTOR RELIEF
§560 (1954) and numerous cases therein cited.
1252 STAT. 934 (1938), 11 U.S.C. §1046 (1952).
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are mortgagees of real property and chattels real belonging to the
13
wage earner.
14
The "wage earner" who may voluntarily invoke the benefits of
Chapter XIII is expressly limited to a natural person who owes at
least one debt 5 and who works for wages, salary, or hire at a rate of
compensation which, when added to his other income, does not
exceed $5,000 per year.16 Thus the "wage earner" who may fie under
Chapter XIII differs from the "wage earner" who is entitled to a
17
The
stated priority of payment of claims in straight bankruptcy.
general substantive bankruptcy law, however, is similarly applicable
to the wage earner. 8 Furthermore, besides the definitive character of
the Chapter XIII petitioner, the other basic requirement is that the
wage earner must be insolvent in either the bankruptcy or the equity
sense of the word.' 9 In other words, in order for the wage earner to
be an eligible petitioner, his liabilities must exceed his assets or he
must be unable to pay his debts as they mature.
The initiation of Chapter XIII proceedings and the filing of a
voluntary petition in straight bankruptcy are similar. This similarity
extends to such matters as venue, jurisdiction, filing, contents of petition, schedules, and statement of affairs. Obviously, straight bankruptcy procedures do not apply to those special sections of Chapter
XIII that relate to the plan or arrangement for rehabilitation and
1352 STAT. 930 (1938), as amended, 11 U.S.C. §1006 (1952).
'4No involuntary proceedings are permitted under Chapter XIII. 52 STAT. 931
(1938), 11 U.S.C. §1021 (1952). E.g., Miller v. Woolley, 141 F.2d 837 (9th Cir.
1944); In re Edwards, 73 F. Supp. 310 (S.D. Cal. 1941). Note, however, that a wage
earner whose compensation exceeds $1,500 a year may be subject to involuntary
proceedings in straight bankruptcy. An involuntary petition in straight bankruptcy
against a "wage earner" is prohibited by 30 STAT. 547 (1898), as amended, 11 U.S.C.
§22b (1952), when the wage earner's compensation does not exceed $1,500 a year.
30 STAT. 544 (1898), as amended, 11 U.S.C. §1 (32) (1952).
'sObviously, since 52 STAT. 930 (1938), as amended, 11 U.S.C. §1006(3) (1952),
provides that "a debtor shall mean a wage earner," such a person must owe something if he be a "debtor." E.g., In re Fox West Coast Theatres, 25 F. Supp. 250,
259 (C.D. Cal. 1936).
1652 STAT. 931 (1938), as amended, 11 U.S.C. §1006(8) (1952).
'7Cf. 30 STAT. 547 (1898), as amended, 11 U.S.C. §22b (1952); 30 STAT. 563
(1898), 11 U.S.C. §104a(2) (1952).
l8For detailed discussion see NADLER, THE LAW OF DEBTOR RELIE

§397 (Wage

Earner Defined and Distinguished: Determinative Factors of), §398 (Natural Person,
Partnership, Corporation As Wage Earner), §399 (Contractual Capacity of Wage
Earner), §400 (Infants: Married Women: Insane Persons: Aliens) (1954).
'152 STAT. 930 (1938), as amended, 11 U.S.C. §1006(3) (1952).
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reorganization, including its preparation, presentation, consideration,
acceptance by the required percentage of affected creditors, and subsequent confirmation.20 When there are any variations or departures,
Chapter XIII provisions relating thereto must, of course, take precedence and must be followed.
Usually the wage earner begins a proceeding under Chapter XIII
by filing an "original" petition, the form for which has been promulgated by the Supreme Court. 21 When a straight bankruptcy action,

voluntary or involuntary, is pending, the petition is called a "converter." Its contents, as required by the form also promulgated by
the Supreme Court, are the same as those of an original petition except that it must set forth all identifying data relating to the pending
bankruptcy proceeding. 22 Another important variation from straight
bankruptcy procedure is that the trustee is selected by the court
rather than by the creditors and becomes, in effect, an official trustee.
He acts in substantially all administrative capacities concerning wage
earners' petitions and receives as his compensation a fixed percentage
3

of the funds he administers.2
Finally, it should be noted that Chapter X11124 expressly incor-

porates all those provisions of straight bankruptcy that "are not inconsistent or in conflict with [its] provisions."25 Within this restriction, the rehabilitation proceedings include many of the elements of
the general substantive law of bankruptcy, such as questions of exemption, discharge, void or voidable preferences, and fraudulent conveyances. 2 6 Those very provisions that are inconsistent or in conflict
with straight bankruptcy make Chapter XIII the appropriate vehicle
for the relief of the honest but harassed wage earner. Thus the court
not only has "exclusive jurisdiction of the debtor and his property,
wherever located" but this jurisdiction is expressly extended to include "his earnings and wages during the period of consummation
of the plan." ' 27 Furthermore, the court is empowered to grant the
2

oSee an excellent article by Rice, The Trustee Under Chapter XIII, 30

J. 102 (July 1956).
2111 U.S.C. form 58 (1952); see NADLER,

THE LAW OF DEBTOR RELIEF

RE'.

§§443-44

(1954).

2252 STAT. 931 (1938), 11 U.S.C. §1021 (1952).
2352 STAT. 931 (1938), 11 U.S.C. §§1021-22 (1956). See also In re Jensen, 200

F.2d 58 (7th Cir. 1952).
24For detailed discussion see NADLER, THE LAW OF DEBTOR RELiF 497-599 (1954).
2552 STAT. 930 (1938), as amended, 11 U.S.C. §1002 (1952).
2630 STAT. 544 (1898), as amended, 11 U.S.C. §§1-112 (1952).
2752 STAT. 931 (1938), 11 U.S.C. §1011 (1952).
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debtor a discharge not only "upon compliance by the debtor with the
provisions of the plan and upon completion of all payments to be
made thereunder" but also, in its discretion, "if at the expiration of
three years after the confirmation of a plan the debtor has not completed his payments thereunder . . . upon the application of the

debtor and after hearing upon notice, if satisfied that the failure of
the debtor to complete his payments was due to circumstances for
2
which he could not be justly held accountable ... ". ,,
Accordingly, the improvident and the unfortunate, as well as the
wage earner who cannot say "no" to modem pressure-selling and free
and easy credit, is given three years to amortize his debts under the
protection and guidance of the court. Rigidity of performance of the
original or confirmed plan or arrangement is relieved by the provision
authorizing the court to allow amendments after, as well as before,
confirmation. 29 It may decrease or increase the required installment
payments when "it shall be made to appear, after hearing upon such
notice as the court may designate, that the circumstances of the debtor
so warrant or require."3 0 Furthermore, the debtor's executory contracts, such as conditional sales contracts, chattel mortgages, and leases,
may be rejecteds1
In addition to the economic benefits thus made available to the
debtor, the spiritual and social values of his rehabilitation must not
be overlooked. "A debtor is not congenitally dishonest. He prefers
to maintain his dignity and retain his self-respect. He would rather
pay his honest debts if permitted within his financial limitations. He
may have been weak or thoughtless or improvident but if given another chance he could and would right himself."32 That this belief as
the raison d'etre for the enactment of Chapter XIII has justified itself
is demonstrated by the fact that in the fiscal year ending June 30,
1956, in the cases successfully concluded $3,047,933 was paid out to
creditors with claims totaling $3,098,289. Had these Chapter XIII
cases been filed as straight bankruptcies, they would undoubtedly have
been no-assets cases in which the secured creditors would have had to
repossess their security and unsecured creditors would have received
nothing.
2852 STAT. 936 (1938), 11 U.S.C. §§1060-61 (1952).
291bid.
3052 STAT. 934 (1938), 11 U.S.C. §1046 (5) (1952).
8152 STAT. 931 (1938), 11 U.S.C. §1013 (1) (1952).
32Nadler, Relief for the Wage Earner: "A New Way to Pay Old Debts," 60
Cou. LJ. 33 (1955).
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The residents of Florida are not the only ones that have failed to
avail themselves of the benefits of Chapter XIII. As of June 30, 1956,
only 9,535 cases were filed under Chapter XIII in all of the 86 federal
districts. 33 At the same time 52,604 cases were filed in straight bank34
ruptcy even though they were eligible to qualify under Chapter XIII.
Only four of these cases were filed in Florida, and even then only one
seems to have survived. 35
Why, then, were there so comparatively few cases filed under Chapter XIII not only in Florida but also throughout the nation? A more
or less cursory investigation could reasonably explain the causes as
being (1) state garnishment and exemption statutes that greatly favor
the wage earner, and (2) lack of knowledge of the true nature and
beneficial features of Chapter XIII on the part of attorneys, employers, credit associations, and, particularly, eligible wage earners.
Florida, as well as its sister states, has consistently deemed it sound
public policy to protect and prefer the wage earner.3 6 Florida is the
proponent of the highest degree of this form of legislative paternalism
in providing:3 7
"No writ of attachment or garnishment or other process
shall issue from any of the courts of this state to attach or delay
the payment of any money or other thing due to any person
who is the head of a family residing in this state, when the
money or other thing is due for the personal labor or services
of such person."
Although most states limit the amount or the nature of wages
that are free from execution, attachment, or garnishment,38 all, with
varying degrees of liberality, agree that the purpose of the exemption
is not only to provide a "grubstake" for the unfortunate debtor and
his family but also to prevent them from becoming public charges.3 9
33CovEY, TABLE OF BANKRUPTCY STATISTICS,

table F3 (1956).

341bid.
351d., table F (Ib).
36For detailed discussion, with selected cases and practice and procedure relating to the general subject of "Exemptions," see NADLER, CREDITOR AND DEBTOR
RELATIONS 110-20 (1954).
37FLA. STAT. §222.11 (1957).

38Cf. White v. Johnson, 59 So.2d 532 (Fla. 1952), holding the accrued salary of
a corporation executive for the performance of purely managerial duties exempt
from garnishment as a sum of money due for "personal labor or services."
3
9See Wolf v. Commander, 137 Fla. 313, 315, 188 So. 83, 84 (1939), in which
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At first blush, one might conclude from the Florida statute that a
debtor need not worry about being forced to pay his debts out of his
pay check. But how is he ever going to get out of paying his debts?
If he is not the head of a family, or if he ever hopes to accumulate
any capital, what then? If he is an honest debtor, will he want to
hide behind the exemption screen to hold his creditors at bay? Certainly there are many and more cogent reasons why the ultraliberal
exemption statute of Florida should not be the basis for failing to
use Chapter XIII for the benefit of Florida wage earners.
Nor should lack of knowledge of the beneficial factors of Chapter
XIII form an insurmountable barrier. In other jurisdictions lawyers
have found this area of law financially fruitful as well as socially
satisfying. The procedures under Chapter XIII lend themselves to
the following comparatively simple systemization:
(1) a form of questionnaire filled out by the debtor setting forth
such vital statistics as total income from all sources, including present and reasonably anticipated wages; family
status, including description, number, and age of dependents; cost of rent, food, utilities, and other current and
necessary expenses, as well as the amounts due and maturity
dates of the claims of the several secured creditors;
(2) a simple petition with accompanying schedules;
(3) a statement of affairs; and, usually,
(4) one short appearance in court.
Employers, when briefed on purpose and procedure, have gladly cooperated, knowing that an employee with a clear mind is a business
asset in more ways than one.
Last, but not least, Florida wage earners are no different from other
wage earners throughout the country who have a real desire to pay
their debts even at necessary sacrifices in order to retain their selfrespect and their moral standing in the community. Undoubtedly
many wage earners choose straight bankruptcy only because their
lawyers are not familiar with the beneficial provisions of Chapter
XIII. On the other hand, even if the debtor is bankruptcy-minded, he
the Court pointed out that the purpose is "to protect citizens against financial
reverses and difficulties and to permit the citizen when residing in Florida and
head of a family to be secure in money coming to him for his labor and services
thereby supporting his family and preventing it from becoming a public charge."
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may have obtained a discharge in a bankruptcy proceeding less than
six years before, so that a present bankruptcy would leave him with
his present debts undischarged. Again, it may be that in the course
of obtaining credit he had given a written financial statement, the
correctness of which may be difficult or impossible for him to substantiate, so that he may be barred from a discharge in straight bankruptcy. Even when he can take straight bankruptcy and get his discharge, his attorney may conclude that the next six years are not too
certain and may bring financial straits in which a discharge will be
much more valuable. In this way the attorney will be serving his client
more effectively by leaving the more drastic remedy of straight bankruptcy available for possible use in ensuing years.
All in all, here is what has been called "a new way to pay old
debts," wherein the alerted Florida attorney may serve as a social engineer to the material and spiritual benefit of his wage earner client.
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